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Summary: A local authority had not erred in refusing a family
accommodation under the Children Act 1989 s.17. The Nationality,
Immigration and Asylum Act 2002 Sch.3 taken with the decision in P. (on
the application of Clue) v Birmingham City Council [2010] EWCA Civ 460,

[2011] 1 W.L.R. 99 meant that such local authority assistance could be
refused where, as in the instant case, the applicant was in the uK in breach
of immigration rules and any outstanding application for leave to remain
was hopeless or abusive.
Abstract: The applicant Nigerian national applied for interim relief in the
form of accommodation for her family under the Children Act 1989 s.17,
pending permission to apply for judicial review of a refusal to allow her
leave to remain in the uK. The applicant had entered the uK in 2004 on a
visitor’s visa, which had been extended until 2007, after which she had
remained in the uK in breach of immigration control. Her husband and
three children were also in the uK unlawfully. The applicant had made
several unsuccessful applications for leave to remain on human rights
grounds, the latest appeal of which had been rejected by the First-tier
Tribunal. She had applied for permission to appeal that decision. The
applicant, her husband, and their three children were subsequently evicted
from their rented accommodation and were staying with a friend
temporarily. The applicant contacted the respondent local authority looking
for accommodation. The local authority’s assessment concluded that it was
not satisfied that they needed support. The applicant submitted that the
local authority had not carried out an appropriate assessment, as required
under the 1989 Act, and had turned them away because of their
immigration status, which was unlawful following P. (on the application of
Clue) v Birmingham City Council [2010] EWCA Civ 460, [2011] 1 W.L.R.
99.

Application refused. There was no dispute that a child whose parents were
homeless was a child in need for the purpose of s.17. However, an
application for mandatory interim relief needed strong prima fade evidence
that the local authority’s decision was unlawful. The evidence was that the
local authority had considered the application by looking at the family’s
immigration status, finances and support network in the UK. The argument
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that it had not conducted a proper initial assessment was very weak. The
local authority had not been satisfied that the applicant had no support
network in the UK; she had only disclosed one of three bank statements
and inconsistent information had been given as to her husbands work. As
to the applicants immigration status, the Nationality, Immigration and
Asylum Act 2002 Sch.3 stated that s.17 of the 1989 Act did not apply to a
person who was in the UK in breach of immigration rules. Clue had held
that a local authority, faced with an application for assistance under s.17,
and pending the determination of an arguable application for leave to
remain on ECHR grounds, should not refuse assistance if that had the
effect of requiring the applicant to leave the UK and thereby forfeiting her
claim, unless the immigration application was hopeless or abusive, Clue
followed. Clue thus made clear that a local authority had to be satisfied
that the immigration application was not obviously hopeless. A local
authority was not precluded from considering the applicant’s immigration
status; otherwise Clue would not have excluded obviously hopeless or
abusive cases. In the instant case, the application for leave to remain on
human rights grounds had been rejected, as had an appeal. There was no
outstanding application for leave to remain. The

rr had

found that there

had been no breach of the applicant’s human rights and an appeal against
that decision could only lie on a point of law. The local authority had
considered that there was no merit in the application for permission to
apply for judicial review of the FIT decision, and that the applicant’s
position with regard to leave was hopeless.

Judge: Judge Robinson
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